
GETTING YOUR EMPLOYEES TO WORK

We all know that between the Family and Medical Leave Act (“FMLA”), the Americans With Disabilities Act (“ADA”), the Workers Compensation Act and the Heart and Lung Act (“HLA”) there are a multitude of federally and state mandated leave benefits available to employees.  In the past five years, a common refrain among public sector employers has been “if I could get all of my employees to come to work on a regular basis, I could get by with (insert number) of fewer employees.”  Juggling an employer’s obligations under these statutes with an obligation to provide governmental services in an era of declining budgets is not an easy task.  Yet, there are steps that each employer can take to ensure that its employees rights are protected and that the public’s expectations of responsible government are also met.  

Look Into the Mirror


Before you start blaming the federal or state government about the mandated leave benefits, take a look at your own personnel policies and collective bargaining agreements.  It is fair to say that public sector employees enjoy better leave benefits overall, and certainly better paid leave benefits, than their counterparts in the private sector.  Historically, the argument has been that the pay in the public sector has not kept up with market conditions and these benefits are the only way to attract good employees.  Given the fact that negotiated settlements, and certainly interest arbitration awards, for public sector bargaining units have far outpaced the wage increases being experienced in the private sector, non-governmental employees now routinely make a contribution towards their healthcare insurance, if they even receive healthcare insurance, and the private sector has experienced significant reductions in force in all sizes of business, this argument hardly stands up to scrutiny any longer.  

Are you one of those municipalities that provides family and medical leave in excess of the twelve (12) weeks mandated under the FMLA?  Do your collective bargaining agreements allow employees to accumulate 150, 200 or even 300 days of sick leave?  Do your personnel policies allow employees to use their four (4) weeks vacation on a day by day basis with no advance scheduling?  Does your collective bargaining agreement provide that an employee’s seniority will not be broken until they have been off for an entire year if the absence is do to a non-work-related injury and that their seniority will not be broken at all while they are off on a work-related injury?.  These and other similar policies are the culprits in dealing with leave abusers.  Just as the FMLA has a legitimate and humanitarian basis for its incarnation, these types of policies originally served a purpose.  Yet, over the years the benefit has been expanded to such a degree and the policies have been abused by employees to such an extent that a wholesale reexamination needs to take place.  

One of the most common questions from employers is “I have an employee who has been off on workers compensation for over a year.  How long do I have to hold his job?”  The Workers Compensation Act does not mandate that an employer continue to employ an employee who is on workers compensation indefinitely or for any specific period of time.  If the workers compensation illness or injury rises to the level of a disability under the ADA, the employer is required to provide reasonable accommodation to the employee, including leave for a reasonable period of time.  Once again, this is not an unending proposition.  An employee who is unable to work for a year and a half is unable to perform the essential functions of the job.  The limitations on terminating employment and hiring a permanent replacement tend not to be statutory limitations, but limitations contained in a collective bargaining agreement.  If you already contractually agreed that an employee’s seniority will not be broken while they were out on a workers compensation leave, you have voluntarily tied your hands and you are looking at a nasty grievance if you decide to terminate employment.  (While many workers compensation carriers will also attempt to dissuade you from terminating employment, this is normally an issue that can be worked out in advance and may ultimately lead to a settlement of the workers compensation claim that includes a resignation.  However, this cannot be done cost effectively after you have terminated employment.)  Moreover, if your collective bargaining agreement does not at least spell out that you are able to terminate healthcare benefits at some point for an employee on workers compensation, there is absolutely no incentive for the employee either to return to work or to accept an overall settlement of his/her claim.  

In order to address the issue of time away from work, the first step is to clean your own house.  Evaluate your collective bargaining agreements and personnel policies and correct the mistakes that have been made in the past. 

Use the Tools that the Law Gives You


The various pieces of legislation impacting leaves of absence are not open-ended welfare statutes.  There are threshold standards for employees to meet to obtain the benefits and requirements placed on employees, as well as employers.  All of these statues allow an employer to obtain medical certification where the employee is requesting the benefits of the legislation.  The most common scenario experienced by employers is the sporadic sick leave user.  The employee routinely calls of on Fridays.  Unless you bargained away your rights in this regard, you have the right to address sick leave abuse and patterns, such as this, signal abuse.  If you have this problem and don’t think your collective bargaining agreement supports you, then bargaining in the right to require doctors’ notes when an abuse pattern has been established.  

But suppose you confront the employee and he asserts a serious health condition under the FMLA.  The 2”x3” doctors notes that we usually see advising that the employee is under a doctor’s care does not cut it when it comes to appropriate certification under the FMLA.  The employer is permitted to obtain a completed Department of Labor certification providing specifics on the condition and the circumstances under which leave will be needed.  If this certification is not clear, your health care professional can contact the employee’s physician.  You can also obtain a second opinion.  Is this costly?  Yes. May it be the only way to obtain an unbiased review of the employee’s entitlement to the job protected leave?  Yes.

Re-certifications are also permitted and should be routinely required.  Medical conditions change and a properly certified serious health condition in one month does not necessarily equate to a permanent accommodation.  


Employees have an obligation to notify their employers of a need for a leave up to thirty days in advance or as soon as the need is foreseeable if later than that, to work with the employer to schedule appointments and to remain in contact with their employers.  You can also require fitness for duty certifications upon return to work for the employee’s own conditions.


Employers have the right, and the obligation, to designate the leave as FMLA leave when they are put on notice that the reason is a qualifying event.  This does not require the employee to request the use of FMLA leave and the employee does not have the ability to say “I don’t want it counted against my 12 weeks” unless the employer has either bargained away its rights or given them away through its policies.  You do this when you allow employees to use all of their paid leave before using FMLA leave.  


Getting your employees to show up for work can often be a frustrating and time consuming problem for employers.  Yet, most of the problems can be addressed by careful internal reviews of policies, modifications, including through the bargaining process, where necessary, careful monitoring and consistent follow up with employees.  
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